
COVID-19 Labor & Employment Issues 

 

Bargaining Issues 

Can an employer unilaterally change: (1) shift lengths (much interest nationally in 12-hour shifts 

in law enforcement, https://www.nbcdfw.com/news/coronavirus/dallas-police-consider-drastic-

measures-to-contend-with-corona-virus/2335618/); (2) days off; (3) work schedules; (4) whether 

it forces employees with symptoms to go home; (5) whether it forces employees whose family 

members have symptoms to go home; (6) sick leave policies; (7) secondary employment 

opportunities, including cancelling all secondary employment; (8) whether detectives can be 

assigned to patrol duties, https://www.latimes.com/california/story/2020-03-16/lapd-shifting-

more-cops-to-street-patrol-to-help-with-the-coronavirus; and (9) staffing, including changing 

two-officer cars to one-officer cars? 

The analysis will likely be something like this: 

• Does the collective bargaining agreement or MOU have an emergency or force majeure 

clause that covers the issue? If not . . . 

• Is there a provision in state law that allows employers to act unilaterally in the particular 

area? The NLRA has an “economic exigency” exception. 

https://www.huntonlaborblog.com/2020/03/articles/labor-unions/coronavirus-and-the-

nlra-unilateral-changes-in-emergency-situations/. Some state laws with such a provision 

require pre-change notice to unions and post-implementation bargaining, much along the 

lines of the NLRA. https://www.lcwlegal.com/news/how-public-employers-should-

respond-to-employees-exposure-to-covid-19. If there is no emergency clause in state law 

. . . 

• Is there caselaw from either the state labor board/commission or courts that allows 

employers to act unilaterally in the particular area? If not, then . . . 

• To the extent that the issue is mandatory for bargaining under the state law or local 

ordinance, the employer would be required to negotiate over the changes to and impact 

of the changes on mandatorily negotiable subjects. In most states, that would include #s 

(1)-(8). However . . . 

• To be seen in the ensuing years, will labor boards create a “COVID-19 exception” to 

usual negotiations rules? 

In some states – Delaware for example – local governments are largely funded by user fees and 

wage taxes, funds that are drying up with the economic disruption. In those states, employers are 

asking unions for concessions such as going to the FLSA’s Section 7(k) overtime thresholds in 
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lieu of the normal contractual overtime standards and increasing the cap on compensatory time 

off.  

Sick Leave Use/Workers’ Compensation 

If an employee must be quarantined because of COVID-19 exposure or travel, must/may the 

employee use sick leave to cover the absence? Practices vary widely, but the general trend seems 

to be the provision of limited or unlimited special COVID-19 paid leave to cover such 

circumstances. At the end of this message is the unlimited COVID-19 leave policy implemented 

by Clackamas County, Oregon  

If a first responder contracts COVID-19 in the course of performing his/her duties, is treatment 

and wage loss covered by workers’ compensation? It depends on the state. Some state workers’ 

compensation clause only allow “disease claims” if the risk of contracting the disease is higher 

and in a different manner than the public’s risk.  

The Director of the Michigan Workers’ Disability Compensation Agency issued emergency rules 

on March 18 applying to “first response employees that are exposed to COVID-19.” The rules 

state that “A first response employee suffers a personal injury that arises out of and in the course 

of employment if the first response employee meets l of the following criteria: (a) Is quarantined 

at the direction of the employer due to confirmed or suspected COVID-19 exposure; (b) 

Receives a COVID-19 diagnosis from a physician; (c) Receives a presumptive positive COVID-

19 test; ( d) Receives a laboratory-confirmed COVID-19 diagnosis.” 

https://www.michigan.gov/documents/lara/Workers_Disability_Compensation_Agency_COVID

-19_First_Responder_ER_684245_7.pdf  

How are bills faring that seek to list COVID-19 under presumptive causation laws? So far, not so 

well. https://www.inquirer.com/health/coronavirus/spl/pennsylvania-coronavirus-police-first-

responders-workers-compensation-20200322.html.  

The FOP has petitioned Labor Secretary Scalia to have COVID-19 covered by presumptive 

causation laws. 

https://www.facebook.com/MASSFOP/photos/a.664717520206344/3083583388319733/?type=3

&theater. So far, no answer, and would the DOL have any jurisdiction over the issue? 

FMLA and other Family-Related Issues 

If a first responder is exposed on the job to an individual diagnosed with COVID-19, will the 

employer provide quarantine facilities (e.g., a hotel room) to minimize the risk of spreading any 

infection to the employee’s family? What if a member of the employee’s family has a 

compromised immune system? Practices vary. 

Houston Fire Department is providing hotel rooms for firefighters exposed to COVID-19. 

https://abc13.com/society/houston-firefighters-isolated-after-contact-with-covid-19-

patient/6039015/.  

How do first responders deal with heightened childcare issues posed by the closure of schools 

and lengthened work shifts? Some states/employers are making arrangements. 
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https://www.newsweek.com/these-are-states-offering-free-child-care-emergency-workers-amid-

coronavirus-1493274  

ADA Issues 

Can an employer take employee temperatures? The EEOC says yes. 

https://www.eeoc.gov/facts/pandemic_flu.html#q7.   

Can an employer ask employees if they are suffering from symptoms common with COVID-19? 

The EEOC says yes. 

https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm. 

Does the ADA allow an employer to require an employee to stay home if they have symptoms 

consistent with COVID-19? The EEOC says yes. 

https://www.eeoc.gov/facts/pandemic_flu.html#q5.   

OSHA Issues 

The AFL-CIO has asked Labor Secretary Scalia to establish OSHA standards for coronavirus 

exposure. So far, no answer. https://aflcio.org/statements/petition-secretary-scalia-osha-

emergency-temporary-standard-infectious-disease.  

Should all potential COVID-19 exposures be reported as OSHA events? Practices vary widely 

around the country, but it would seem like a good idea. 

Tolling Agreements 

Should employers and unions consider entering into tolling agreements suspending all deadlines 

on pending or potential grievances/arbitrations/ULPs? Not a bad idea, but if so . . .  

Is it possible for tolling agreements to apply to court proceedings? Probably not without a 

carefully constructed tolling agreement, particularly if the court proceedings are on behalf of 

individual employees as opposed to unions. 

Vacations 

Can pre-approve vacation leave be unilaterally revoked by the employer? Some departments are 

considering it. https://www.latimes.com/california/story/2020-03-22/lapd-cancel-vacations-12-

hour-shifts-coronavirus.  

• What does the contract say? If the contract is silent . . . 

• What is the past practice? If the past practice is consistent that pre-approved vacation 

leave is not cancelable, will there be a COVID-19 exception? 

COVID-19 Testing 

Should first responders be given priority access to COVID-19 testing? Most of the City of New 

York public safety unions say yes. https://nypost.com/2020/03/22/union-reps-for-nyc-cops-

firefighters-demand-more-covid-19-testing/. The City has not yet formally responded, though a 

https://www.newsweek.com/these-are-states-offering-free-child-care-emergency-workers-amid-coronavirus-1493274
https://www.newsweek.com/these-are-states-offering-free-child-care-emergency-workers-amid-coronavirus-1493274
https://www.eeoc.gov/facts/pandemic_flu.html#q7
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm
https://www.eeoc.gov/facts/pandemic_flu.html#q5
https://aflcio.org/statements/petition-secretary-scalia-osha-emergency-temporary-standard-infectious-disease
https://aflcio.org/statements/petition-secretary-scalia-osha-emergency-temporary-standard-infectious-disease
https://www.latimes.com/california/story/2020-03-22/lapd-cancel-vacations-12-hour-shifts-coronavirus
https://www.latimes.com/california/story/2020-03-22/lapd-cancel-vacations-12-hour-shifts-coronavirus
https://nypost.com/2020/03/22/union-reps-for-nyc-cops-firefighters-demand-more-covid-19-testing/
https://nypost.com/2020/03/22/union-reps-for-nyc-cops-firefighters-demand-more-covid-19-testing/


deputy health commissioner issued a memo stating: “Outpatient testing must not be encouraged, 

promoted or advertised. There is no reason to test asymptomatic persons or mild-to-moderately 

ill persons who are not hospitalized, including HCW or first responders. Healthcare resources 

must be saved to treat the sickest patients who require inpatient and critical care.” 

However, in several states the first drive-through testing sites for COVID-19 are for health 

professionals and first responders only. https://komonews.com/news/coronavirus/new-drive-

thru-covid-19-testing-site-opens-in-seattle-for-first-responders.  

Fire Department Procedural Changes 

The CDC’s interim guidance on COVID-19 for all first responders recommends the following, 

https://www.cdc.gov/coronavirus/2019-ncov/community/first-responders.html:  

• That 911 and emergency medical dispatch screen callers for signs, symptoms and risk 

factors of COVID-19. Dispatch should report potential COVID-19 calls to EMS before 

their arrival. EMS can evaluate individuals and transport them as a Person Under 

Investigation if necessary. 

• Modifications be made to EMS practices for patient assessment, PPE, use and aerosol-

generating procedures (e.g., intubation, CPR, etc.). The CDC recommends that EMS 

employers use the guidance to assess current practices, including: 

o Donning and doffing PPE. 

o Task-specific training and education. 

o Use of respiratory devices.  

o Ensuring the availability of adequate supplies.  

o Decontamination. 

The Fire Department of New York has changed firefighters from nine-hour to 24-hour shifts. 

https://thechiefleader.com/news/news_of_the_week/fdny-adopts--hour-shifts-for-firefighters-as-

virus-safeguard/article_f4e3b454-6a27-11ea-9513-eb8ae9097bc2.html. Changes in the schedules 

for EMS staff will be made as well. 

Police/Sheriff Department Procedural Changes 

Law enforcement agencies are implementing any number of changes in law enforcement 

procedures. An overall view, https://abcnews.go.com/US/police-implement-sweeping-policy-

prepare-coronavirus-spread/story?id=69672368. Changes include: 

• Not personally responding to other than high-level calls. 

https://www.kgw.com/article/news/health/how-the-portland-police-bureau-is-handling-

the-covid-19-pandemic/283-ff0824d5-6401-471e-ae88-b83e11745124  

https://komonews.com/news/coronavirus/new-drive-thru-covid-19-testing-site-opens-in-seattle-for-first-responders
https://komonews.com/news/coronavirus/new-drive-thru-covid-19-testing-site-opens-in-seattle-for-first-responders
https://www.cdc.gov/coronavirus/2019-ncov/community/first-responders.html
https://thechiefleader.com/news/news_of_the_week/fdny-adopts--hour-shifts-for-firefighters-as-virus-safeguard/article_f4e3b454-6a27-11ea-9513-eb8ae9097bc2.html
https://thechiefleader.com/news/news_of_the_week/fdny-adopts--hour-shifts-for-firefighters-as-virus-safeguard/article_f4e3b454-6a27-11ea-9513-eb8ae9097bc2.html
https://abcnews.go.com/US/police-implement-sweeping-policy-prepare-coronavirus-spread/story?id=69672368
https://abcnews.go.com/US/police-implement-sweeping-policy-prepare-coronavirus-spread/story?id=69672368
https://www.kgw.com/article/news/health/how-the-portland-police-bureau-is-handling-the-covid-19-pandemic/283-ff0824d5-6401-471e-ae88-b83e11745124
https://www.kgw.com/article/news/health/how-the-portland-police-bureau-is-handling-the-covid-19-pandemic/283-ff0824d5-6401-471e-ae88-b83e11745124


• Taking telephone reports, https://www.wsmv.com/news/coronavirus-changes-how-mnpd-

responds-to-some-calls/article_465321a6-6985-11ea-a864-7f1a37c6a2e7.html.  

• Citations in lieu of arrest, https://www.inquirer.com/health/coronavirus/philadelphia-

police-coronavirus-covid-pandemic-arrests-jail-overcrowding-larry-krasner-

20200317.html.  

• Stopping individuals from congregating in large groups. 

https://www.islandpacket.com/news/coronavirus/article241367126.html.  

Correctional Facility Procedural Changes 

Jails can be breeding grounds for communicable diseases. New York City’s correctional 

department reports 17 staffers and 29 inmates infected with COVID-19, with and “exponential 

increase” expected “in the days to come.” https://nypost.com/2020/03/22/nyc-jails-see-outbreak-

of-coronavirus-cases-with-exponential-increase-expected/.  

Prisons and jails in California, New York, Ohio, Texas and at least a dozen other states are 

sending low-level offenders and elderly or sickly inmates home early due to coronavirus fears. 

https://www.wsj.com/articles/jails-release-prisoners-fearing-coronavirus-outbreak-11584885600. 

The pressures on correctional departments to release non-violent inmates has produced a push-

back from some national police organizations. https://thecrimereport.org/2020/03/22/some-

police-groups-oppose-prisoner-releases/.  

The changes in the Cook County (IL) jail: 

• Requested additional Personal Protective Equipment from the federal government 

• Established additional areas at the jail to be used for separation and quarantine, 

including opening previously closed buildings and requesting tents for outdoor areas 

• Screening all new detainees and persons arrested by the Sheriff’s Office with the Cook 

County Health COVID-19 questionnaire, including temperature checks 

• The creation of receiving tiers where new detainees coming into the DOC are housed 

together for seven days of observation. If they do not show symptoms of the virus, they 

are reviewed by Cermak medical for clearance to be moved to general population 

• Round-the-clock communication with Cermak Health Services leadership 

• Working to implement bond hearings via videoconferencing 

• Prioritizing the service of orders of protections 

• With the guidance of Cermak Health Services, using videoconferencing for detainee 

medical appointments when possible 

• Creating contingency plans in the event of staff shortages 

• Providing detainees with 30 minutes of weekly free phone calls due to the suspension of 

social visits. This is in addition to being able to make their normal calls 
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• Continuing to enforce the Sheriff’s Office zero-tolerance policy for any violations of 

gun and violent offenders on electronic monitoring 

• Screening all individuals entering court buildings for COVID-19. Anyone with 

symptoms will be denied entry and urged to seek medical attention 

• Providing electronic monitoring participants with information about the symptoms of 

COVID-19, proper handwashing techniques, and how to request medical movement 

• Increased availability of cleaning supplies across all departments 

• Working with other stakeholders to reduce transportation of detainees to court 

• Providing daily data to the Law Office of the Cook County Public Defender and the 

Cook County State’s Attorney’s Office so that they can expedite bond review 

• Airing messages for detainees on televisions regarding the symptoms of COVID-19, 

proper handwashing techniques 

• Airing messages for detainees on televisions regarding court closures and contacting 

attorneys to address any concerns 

• Posting messages to families on our website regarding canceling of visits and 

information regarding bond process 

Particular Threats 

Some white nationalist groups may be trying to target police with COVID-19 infections. 

https://abc30.com/neo-nazis-encourage-members-to-spread-covid-19-fbi-alert/6038813/.  
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CLACKAMAS COUNTY, OREGON 

COVID-19 LEAVE Policy 

 

GUIDELINES  

•         Non-critical employees:  All non-critical employees will NOT come to work beginning 

Monday, March 23.  Your supervisor will provide direction about options for working from 

home.  

o    Some of you have work that can be done from home, and that should continue. 

o    Some of you are not able to do your work from home, so that work will not take 

place. 

•         Critical employees:  All critical employees, those deemed by their manager or supervisor 

absolutely necessary to work on-site, will report to work as directed by their manager or 

supervisor.   

•         EOC is a critical service: The Emergency Operations Center (EOC) is a critical service and 

employees working in the EOC are considered critical employees. 

•         Public service:  In terms of service to the public, we will try to keep working with the 

materials and projects we already have, but will not accept any new work, permits or 

applications from the public until at least Monday, April 6, 2020.  The only exceptions are 

related to law enforcement, public safety, infrastructure, health, and human services. 

•         COVID-19 Leave:  Many of you have limited leave.  To resolve this issue, the county has 

established a COVID-19 Leave category, which is available to ALL employees to use for 

COVID-19 related absences.  This is paid leave and will not impact the amount of leave you 

already have in other categories.  

COVID-19 Leave is regular pay; it will not reduce leave banks.  Below you will find some examples 
when the use of COVID-19 Leave IS appropriate: 

•         For employees providing on-site critical services, but are unable to work for any reason due 

to COVID-19. 

•         For employees who are assigned to work remotely, but are unable to work for any reason 

due to COVID-19. 

•         For employees who are NOT providing on-site critical services and cannot be redeployed or 

do not have access to remote work. (Note: These employees shall remain readily available 

during their regularly scheduled work shift in case the County needs them to report to work, 

including re-deployment to the EOC.) 



•         For employees who are home with family members who have flu-like symptoms or COVID-

19.  

•         For employees who are home with flu-like symptoms or COVID-19 themselves. 

•         For employees who are home with children who have no school or child care due to COVID-

19. 

•         For employees who are themselves or have a household member in the high-risk groups 

defined by the CDC or other public health authority and they do not have access to remote 

work. 

•         Temporary employees are ONLY eligible for COVID-19 Leave for those days they are actually 

scheduled to work, but do not because of any of reason listed above.   

 

Please contact your manager, supervisor, or Employee/Labor Relations representative if 

further guidance is needed. 

  

•         Other Types of Leave:  COVID-19 Leave is for COVID-19-related events only and should NOT 

be used as substitute or lieu of any of the following:  

o    A regularly scheduled vacation. 

o    Use of sick leave for a reason unrelated to flu-like symptoms or COVID-19 (FML/OFL-

related or not). 

o    A scheduled use of personal leave. 

o    A scheduled use of compensatory time off.  

In these cases, employees should use the appropriate leave code based on the type of leave taken, 
including FML/OFL.  Please contact your manager, supervisor, or Employee/Labor Relations 
representative if further guidance is needed. 

•         Even if you are a critical employee, if you believe you have been exposed to COVID-19 and 

you develop symptoms, please stay home, and consult with your healthcare provider if 

you need medical care.  If you would not normally seek medical care for your symptoms, 

COVID-19 exposure is not a reason to do so at this time.  Seek medical care only when you 

cannot safely manage your symptoms at home.  This will help “flatten the curve,” which 

will benefit the entire community.  

o    Please notify your manager/supervisor as soon as possible of your need for leave for 

COVID-19.  Your supervisor will discuss with you whether teleworking is appropriate 

for your situation and ensure that your time is coded correctly. 

o    Critical employees concerned about potential exposure that does not qualify as 

“close contact” — that is, being within approximately 6 feet of a confirmed or 

suspected COVID-19 case for a prolonged period of time—and who are not 

https://ssl.clackamas.us/coronavirus/2020/03/,DanaInfo=www.oregonlive.com,SSL+coronavirus-outbreak-what-do-oregon-officials-mean-by-flatten-the-curve.html


experiencing any symptoms, may report to work and do not need to report their 

potential exposure to their manager/supervisor. 

o    If you have questions about the nature of your potential exposure, I encourage you 

to consult the information on COVID-19 provided by our Public Health Division, the 

Oregon Health Authority, the Centers for Disease Control and Prevention, and to 

consult with your healthcare provider. 

•         If you are sick or experiencing symptoms consistent with COVID-19, please stay home 

even if you are deemed a critical employee.  

o    Consult your health care provider and seek care as advised. 

o    Please notify your manager/supervisor as soon as possible of your need for COVID-19 

Leave.  They will discuss with you whether teleworking is appropriate for your 

situation and ensure that your time is coded correctly. 

•         If you test positive for COVID-19, please stay home even if you are deemed a critical 

employee.  

o    Follow the instructions you receive from Public Health regarding isolation. 

o    Please notify your manager/supervisor as soon as possible of your need for leave for 

COVID-19.  They will discuss with you whether teleworking is appropriate for your 

situation and ensure that your time is coded correctly.  

▪  You do NOT have to disclose any specific detail regarding your health status to 

your manager/supervisor. 

▪  If you do disclose specific details about your health status to your 

manager/supervisor, they must retain this information in confidence.  We 

will keep any medical information that you provide confidential, as required 

by law.  

▪  The County will take steps, on advice from appropriate public health 

authorities, to ensure that workstations and common areas are disinfected 

and co-workers are notified of a potential exposure while keeping your 

identity confidential. 

▪  If you wish to disclose details regarding your health status to staff around you, 

you may do so, but should understand that this may cause great 

concern.  Just because you are ill does not mean you need to notify co-

workers without guidance from Public Health.  Co-workers who need to 

adjust their behavior beyond social distancing and infection control 

measures will be notified. 

  

•         Even if you are a critical employee, if you or a member of your household are in an at-risk 

category (60+ and/or immune-deficient), have childcare needs due to school or childcare 

closures, think you may have been exposed to COVID-19 or feel sick, inform your 
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supervisor and ask for COVID-19 Leave.  As noted above, you do not need to provide any 

specific details about your health or the health of others to your supervisor.  

  

•         Medical Verification:  At this time and until directed otherwise, employees who have sick-

related absences will not be required to provide medical verification.  The only exception is 

if your Department Director has authorization from Human Resources to require medical 

verification. 

This is an increasingly difficult and uncertain time for all of us, but the most important thing is to 
keep you and your family safe.  The county is working on ways we can all keep in touch and continue 
to serve the community through this time.   

 


